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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, AJS 
   ADDITIONAL DISTRICT JUDGE 
   SONITPUR, TEZPUR 
 
 

MISC. APPEAL NO. 1   OF 2017 
 
 

 
   1. Md. Abdul Hasim and  Others………. Appellant 

 
 

-VERSUS- 
 

  
1. Md. Musraf Ali and Others    …….  Opp. Party 

 
 
 

A P P E A R A N C E 
 

For the Appellants :  Sri S.Mishra,  Advocate 

  

For the Respondents :  Sri S. Singh, Advocate.   

   
  Date of Argument :   26-05-2017.  

 

 Date of Judgement :  14-06-2017. 

 

 

J U D G E M E N T 

1.    The appellants preferred an appeal under Order 43 Rule 

1(r) of the Code of Civil Procedure against the order dated                     

05-05-2017 passed by learned Civil Judge, Sonitpur, Tezpur in 

Misc.(J) case No. 08/2017.                       

2.             The appellants instituted Title Suit being No. 04/17 in 

the court of learned Civil Judge, Sonitpur, Tezpur for declaration, 

eviction, cancellation and permanent injunction.  
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3.                   The appellant’s case in brief is that on 25-5-2016 

the rented shop rooms of the respondents gutted with fire and 

the respondents planned to construct RCC building by 

encroaching land of the petitioner and obtained permission from 

the Chairperson, Tezpur Development Authority. On               

10-1-2017 the respondent forcibly encroached upon the land 

measuring 6 lessas of the appellants under Dag No.33 covered 

by P.P. No.10 at village Alisinga Uriamguri under Tezpur PS. On 

20-1-2017 the respondents lay out foundation by digging land 

including the land measuring 6 lessas of the appellants for 

construction of RCC building. When the appellants obstructed to 

it, the respondents and their associates have threatened the 

appellants to face dire consequences. It is further contended 

that the respondents in their written objection in Misc.(J) case 

No.08/2017 (i/c with T.S. No.04/2017) have given wrong 

description of measurement/area of land purchased by Lt. 

Budhu Seikh, father of the respondents No.1,2 and 3 and grand-

father of respondent No.4 and 8 and also mentioned that they 

could not obtain certified copies of registered sale deed no.881 

of 1962 and 834 of 1964 for the land purchased by Budhu Seikh 

as Volume Books are not available.The respondents have given 

area of some land without registered sale deeds. Lt. Budhu 

Seikh and the respondents surreptiously mutated land and 

obtained partition illegally without knowledge of the appellants 

and Lt. Fazar Ali, i.e. the father of appellants No.1, 2 and grand-

father of appellants No.3 to 10.  Before institution of the suit, 

the respondent came to know about the illegal act of Budhu 

Seikh and the respondent, after obtaining certified copies of 

jamabandi and Chitha. The appellants were in peaceful 

possession of their own land without any interruption for more 

than 50 years but the respondents on 10-1-2017 had forcibly 

trespassed into 6 lessas of land of the appellants and started 

construction.   
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4.                 The appellants, on 26-4-2017 obtained certified 

copies of registered sale deed No.881 for the year 1962 and 834 

for the year 1964 of Tezpur Sub-Registry Office and on               

29-4-2017 with a petition U/s.151 of C.P. Code filed the copies 

in Misc.(J) No.08/2017 (in connection with T.S. No.04/2017) in 

the Hon’ble Court along with copy of registered sale deed 

No.2368 for the year 1963 of  Tezpur Sub-Registry Office.  The 

petition dated 29-4-2017 was numbered as 773/17 which was 

put up on 5-5-2017 but the appellants were not heard on the 

said petition by Ld. Civil Judge, Sonitpur, Tezpur .   

5.                   Along with the Suit, the appellants/plaintiffs filed a 

petition for grant of ad-interim temporary injunction under Order 

39 rules 1 and 2 read with section 151 of CPC being Misc.(J) 

Case No. 08/17 and prayed for grant of ad-interim temporary 

injunction restraining and prohibiting the respondents, their 

men, servants, agents and associates from constructing RCC 

Building or any type of construction over schedule A and B land 

i.e. land of the petitioners.  

6.                    The respondent’s case is that total land of Fazar Ali 

and Abdul Hamid, the predecessor of the appellants are             

2 kathas and 18 lesses which more specifically describe as 

follows : 

                           Fazar Ali 

   Purchased from        Details of Deeds Area 

 Ishrafil Ali        1916 of 1962 0 Bigha 3 katha 16 lesses.  

Abbas Ali       1799 of 1965 0 Bigha 2 kathas 04 lesses 

   Total : 1 bigha 1 katha 0 lesses 

Less: 

Land donated to 1517 of 1969 0 bigha 3 kathas 12 lesses 

Panchmile Masjid     Lands remaining    0 bigha 2 kaths 8 lesses 

 

      Abdul Hamid 

Purchased from Details of Deeds Area 
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Budhu Seikh  502 of 1964    o bigha 0 katha 10 lesses 

 

Total land of Fazar Ali and Abdul Hamid (2 kathas 8 

lessas +10 lessas)= 2 kathas 18 lesses.  

 

7.            It is further stated that on the other hand, although the 

appellants in their petition has stated that the respondents are 

having only 10 lessas of land and illegally possessing more than 

10 lessas and contended that the respondent was directed by 

the Hon’ble Court to produce registered sale deed in favour of 

Budhu Seikh in order to show that the Title of Budhu Seikh is 

more than 10 lessas but the respondent contention is that 

Budhu Seikh, the predecessor in interest of the respondents had 

owned and possessed much more land than 10 lessas as claimed 

by the  appellants. The details of land of Lt. Budhu Seikh which 

are part of the suit land or adjacent land, are described by the 

respondent as follows:  

(i) Purchased land measuring 2 kathas covered 

under Dag No.62 of Patta No.17 from Md. 

Ishrafil Ali, son of Lt. Boidur Rahman, 

resident of Alisinga, Mouza Mahabhairab, 

through Sale Deed No.1972 of 1961   

(ii) Purchased land measuring 10 lessas 

covered under Dag No.62 of Patta No.17 

from Gopal Ch. Gaur through Deed No.1975 

of 1961. 

(iii) Purchase of 1 katha of land covered under 

Dag No.62 of Patta No.17 from Md. Ishrafil 

Ali vide Sale Deed No.125 of 1961.  

(iv) Purchased land measuring 3 lessas of land 

vide Sale Deed No.1591 of 1969 covered 

under Dag No.62 of Patta No.17 from Md. 

Ishrafil Ali. 
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(v) Purchase of 10 lessas of land from one Md. 

Nazar Ali covered under Dag No.62 of Patta 

No.17 with existing structures through Deed 

No.2368 of 1963.  

(vi) Purchased land measuring 5 lessas covered 

under dag No.62 patta No.17 vide Deed 

No.189 of 1967 from Ishrafil Ali.  

(vii) Land measuring 3 kathas 10 lessas covered 

under Dag No.62 of P.P. No.17 from Boidur 

Rahman but deed details not available. 

However, the same is reflected in the 

jamabandi and the mutation was done on 

10-11-1964.   

(viii) Land measuring 7 lessas covered under Dag 

No.62 of P.P. No.17 purchased from Abbas 

Ali  but deed details not available but 

reflected in the jamabandi and this also has 

not been referred to by the 

plaintiffs/petitioners. Late Budhu Seikh had 

purchased lands from Md. Abbas Ali from 

whom even Late Fazar Ali purchased land 

measuring 2 kathas 4  lessas as described in 

paragraph 3 of the plaint/petition. Md. 

Abbas Ali had purchased intotal 2 kathas 11 

lessas of land covered under Dag No62 of 

P.P. No.17 from Md. Ishrafil. Later, Md. 

Abbas Ali sold 2 kathas 4 lessas to Md. 

Fazar Ali and remaining 7 lessas out of the 

total land of 2 kathas 11 lessas was sold to 

Late Buddhu Seikh.  

 

         Apart from the above, Late Buddhu Seikh had 

purchased more land covered under Dag No.62  of P.P. No.17 
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but the details of the deeds cannot be tracked due to non 

availability of Volume Books  ( No.4 of 1962 and Volume No.4 of 

1964) at the office of the Senior Registrar, Tezpur Sub Registry. 

The fees book available with the Senior Registrar, Tezpur Sub 

Registry discloses existences of deed in favour of Late Budhu 

Seikh bearing No.881 of 1962 and No.834 of 1964.   

8.               The learned Civil Judge, on 30-01-2017 granted            

ad-interim temporary injunction against the respondent/opposite 

parties. After service of notice the respondents appeared and 

filed their written objection. The learned Civil Judge, 

Sonitpur,Tezpur rejected the injunction petition of the appellants 

and disposed of the Misc. Case NO. 08/17 (i/c T.S. Case No. 

04/17).  

    

9.                  Being highly aggrieved by the aforesaid Order, the 

appellants have preferred this appeal on the following grounds 

amongst the other grounds: 

(i) That the learned trial court erred in law and passed 

the impugned order dated 05-05-2017 in hot and 

haste manner without perusing the petition, 

documents properly in Misc.(J) Case No. 08/17.    

(ii) The trial court failed to consider that the 

appellants/petitioners have prima facie case and 

balance of convenience is in favour of the appellants 

and if injunction is not made absolute then the 

appellants shall suffer irreparable loss and injuries 

both in law and equity, yet the learned court below on 

05-05-2017 rejected the injunction petitioner.  

(iii) The learned court below did not allow chance of 

hearing to the appellants/petitioners on petition 

No.773/17 dated 29-04-17 and without hearing upon 

the petition and copies of registered sale deeds 

annexed with the petition very hastily and whimsically 
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passed the impugned order and rejected the injunction 

petition. It is very clear in order sheet dated 05-05-

2017 that the whole order is computer typed and 

about petition No. 773/17 dated 29-04-17 u/s 151 CPC 

written with pen in ink as “The petition No. 773/17 

filed on 29-04-17 u/s 151 CPC was considered. Let the 

Sale Deeds copy be part of the original records”. This 

shows without hearing on petition No. 773/17 dated 

29-04-17 and without perused the Sale Deeds 

annexed with the petition the impugned order has 

been passed by the learned Civil Judge on 05-05-2017 

very whimsically which cause grave injustice to the 

appellants/petitioners and same is against law and 

liable to be set aside. 

(iv) The learned court below by passing the impugned 

order dated 05-05-2017 allowed the respondents to 

make construction over the encroached land of the 

appellants and surprisingly hold that the petitioners 

adequately monetarily compensated.   

(v) The learned court below has failed to consider that 

the appellants and their forefathers have been in 

peaceful possession of the suit land by constructing 

houses/structures thereon for more than 50 years 

without any dispute, but the respondents on 10-01-

2017 trespassed into the 6 Lessa of land of the 

appellants by use of force and started RCC 

construction over the encroached land of appellants so 

having no any alternative the appellants filed the Title 

Suit, injunction petition but the learned court below 

rejected the injunction petition without properly 

perused it and documents relied on, hence, the same 

is liable to be set aside.     
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(iii) The impugned order is not maintainable and liable 

to be set aside and the respondents are liable to be 

restrained from raising RCC construction over the land 

of the appellants i.e. the suit land.  

     

10.                      I have gone through the aforementioned grounds of 

appeal, the case record of TS No. 04/17 and Misc.(J) Case            

No. 08/17, the documents submitted by the respective parties in  

TS No. 04/17,  Misc.(J) Case No. 08/17, Misc. Appeal No.1/2017 

and the impugned order passed on 5-05-2017, by the trial Court, 

thoroughly.       

11            I have heard the argument advanced by the learned 

counsels of both parties. Ld. Counsel for the appellants among 

other grounds has submitted that Ld. Trial Court has not 

appreciated the available materials on record and has not even 

heard petition No. 773/17 and its accompanying documents while 

passing the impugned order. It is further submitted that Ld. Trial 

Court has erroneously opined that the Appellants may recover the 

suit property in the event of getting a decree in due course.  It is 

further submitted that the appellants shall suffer irreparable loss 

and injury if the respondent starts construction over the suit land 

taking advantage of the impugned order. 

 12.                 Ld. counsel for the appellant has relied on a decision of 

the Hon’ble Gauhati High Court in Nirod Baandhu Saha 

Sikdar vs. Radhaballav Saha Sikdar reported in (1983) 1 

GLR (NOC) 2 wherein it was held that order under 39 Rule 1, Civil 

Procedure Code provided for cases in which temporary injunction 

may be granted. It says inter alia that if the defendant threatens to 

dispossess the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the Court may grant a 

temporary injunction restraining the defendant from committing 

such an act. The Court is also to see whether the party praying for 
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temporary injunction shall suffer irreparable loss or harm if 

injunction is not issued.   

13.   Ld. counsel for the appellant has also relied on a decision 

of the Hon’ble Supreme Court in Hanif Ali vs. On the death 

of Alok Kumar Roy his legal heirs Suchitra Roy(wife) and 

Anr. reported in (2015) 6 GLR 503 wherein it was held that 

mutation alone does not confer right, title and interest over a land. 

The appellant has also relied on a decision of the Hon’ble 

Gauhati High Court in On the death of Sadhan Ch. Hazarika, 

his legal heirs and representatives Binita Hazarika and ors 

vs. Atul Ch. Das and Ors. reported in (2014) 3 GLR 248 

wherein it was held that entry of the name of a person in the 

revenue record cannot be the basis for the declaration of the right, 

title and interest, unless how he acquired the title is proved.  

14.                 On the other hand ld. Counsel for the respondent has 

submitted that the appellants are not having even a prima facie 

case and the proceedings are initiated only to harass the 

respondent from enjoying their properties. It is further submitted 

that the respondents have not been encroaching any land of the 

appellants rather as a law abiding citizen have been preparing for 

construction of their house by taking permission from the 

competent authority and also after demarcation of their land by 

revenue authority. It is further submitted that the respondents are 

having rights over the land much above the quantity as stated by 

the appellants and as such even if the land under referred sale 

deed as per petition no.773/17 are not considered then also the 

respondent shall have enough land as stated by the appellants. 

Therefore, the respondents have submitted that Ld. Trial Court has 

rightly vacated the injunction after hearing both sides and as such 

no occasion arose to interfere with the said order and hence prayed 

for dismissal of the instant Misc. Appeal.   

15.                   Ld. counsel for the respondent has relied on a decision 

of the Hon’ble Gauhati High Court in Laxmikant V. Patel vs. 
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Chetanbhai Shah reported in (2002)3  SCC  65 wherein it was 

held that the Court would not ordinarily interfere with the exercise 

of discretion in the matter of grant of temporary injunction by the 

High Court and the trial court and substitute its own discretion 

therefore except where the discretion has been shown to have been 

exercised arbitrarily or capriciously or perversely  or where the 

order of the courts under scrutiny ignores the settled principles of 

law regulating grant or refusal of interlocutory injunction. An appeal 

against exercise of discretion is said to be an appeal on principles. 

The respondent has also relied on a decision of the Hon’ble 

Gauhati High Court in Bindeswar Narayan Singh and others 

vs. Managing Committee, Shri Sundarmal Hindi High School 

and Others, reported in AIR 1982 Gauhati 69 wherein it was 

held that the power of the appellate court in the matter of 

injunction is rather circumscribed. The appellate Court would be 

slow to interfere with the exercise of discretion and would normally 

not be justified in interfering with the exercise of the discretion 

under appeal solely on the ground that if it had considered the 

matter at the trial stage it may have come to a contrary conclusion. 

If the discretion has been exercised by the trial court reasonably 

and in a judicial manner  the fact that the appellate Court would 

have taken a different view may be not justify interference with the 

trial Court’s exercise of discretion. The respondent has also relied 

on a decision of the Hon’ble Gauhati High Court in 

Benimadhab Bhowmik & Ors vs. State of Tripura and Ors. 

reported in  2013(5) GLT 384 relying on decisions of  AIR 1982 

Gauhati 69 (Supra), decision of Hon’ble Apex Court in  Uttar 

Pradesh Pradesh Cooperative Federation Ltd. vs. Sundar 

Bros., Delhi reported in AIR 1967 SC 249 and Mysore State 

Road Transport Corporation vs. Mirja Khasim Ali Beg and 

Ors. reported in AIR 1977 SC 747 wherein it was held that if it 

appears to the appellate Court that in exercising its discretion the 

trial Court has acted unreasonably or capriciously or has ignored 
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the relevant facts than it would open to the appellate court to 

interfere with the trial court exercise of discretion and if the 

discretion is not exercised by the trial court in the spirit of the 

statute or fairly or honestly or according to the  rules of reason and 

justice, the order passed by the appellate court can be reversed by 

the superior Court.  

 

  16.                Before perusal of the documents submitted by the 

parties, let me first go through the grievances of the appellants to 

the effect that Ld. Court below has not considered their petition 

being No.773/17 and also has not gone through the documents 

submitted vide the said petition in passing the impugned order. It is 

contended in the petition No.773/17 that although the respondent 

had contended  that Lt. Dudhu Seikh purchased 10 lessas of land of 

Najar Ali vide registered sale deed No.2368 of 1963 after obtaining 

the certified copy of the said sale deed, it reveals that the said sale 

deed is not for the sale of land but for the sale of house. Similarly 

the appellants obtained sale deed No.881 of 1962 and sale deed 

No.834 of 1964 which were not filed by the respondents and came 

to know that the land under deed No. 881 of 1962 is of village 

Purani Alisinga, Mouza Mahabhairab and land under sale deed 

No.834 of 1964 is of village Jahajduba, Mouza Bhairabpad whereas 

the suit land is under village Alisinga Uriamguri, Mouza Bhairabpad. 

Thus, it is contended that land under sale deed No.881 of 1962 and 

sale deed No.834 of 1964 are of different villages. In this context 

the respondents contention is that as those sale deeds are very old 

and hence they could not able to collect the copies and therefore 

could not able to describe the particulars of the land under those 

sale deeds in their written objections. That apart, they have not 

stated in their written objection that the land under sale deed 

No.881 of 1962 and 834 of 1964 is land covered by Dag No.62.  

17.                       Perusal of the impugned  order reveals that although 

the Ld. Civil Judge, Sonitpur, Tezpur has not specifically written that 
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the parties are heard upon the petition No.773/17 but it was written 

that the petition No.773/17 filed on 29-4-17 was considered.  As 

the claim of the appellant/plaintiff is that the respondent/defendant 

is having  only 10 lessas of land and as such even if the land 

covered by  the sale deed No.2368 of 1963, 881 of 1962  and 834 

of 1964, referred to in petition No.773/17, are not taken into 

account, then also the respondents shall have more land than the 

amount of land of the respondents as claimed by the 

appellants/petitioners. 

18.                       Let me now go through all the documents filed by the 

respective parties in support of their contentions. After going 

through the documents and contentions I have found that record of 

chitha was done on 8-1-70 and Dag No.62 was renumbered as Dag 

No.31 in the name of Abdul Hamid and Dag No.32 in the name of 

Budhu Seikh and Dag No.33 in the name of Fazar Ali. It is also 

evident from the contention and argument of the parties that till the 

year 2017 there was no boundary dispute between the parties. It is 

evident from the documents that when the building of the 

respondents were damaged due to fire, they prepared for 

reconstruction of a new building and then the appellants side has 

objected. The documents reveals that the respondents obtained 

permission from Tezpur Development Authority on 24-8-16 vide 

permission No.TDA/BP/Alisinga Uriamguri 1518/2016 dated             

24-8-2016 for construction on the plot of land but the appellants on 

6-9-16 had submitted a petition before the Chairman, Tezpur 

Development Authority containing inter-alia that the said permission 

was issued without measuring  the land in question and without 

identifying the boundaries of the lands by the land record staff. 

Under the above context, the appellants requested the Chairman to 

cancel the said permission and it is contended that after such 

measurement they can issue a fresh permission for construction on 

the plot of land owned by Md. Musraf Ali, one of the respondent.  



                                                       Misc. Appeal No.1 of 17 

 

13 

 

19.                       Perusal of record further reveals that thereafter  the 

permission of Development Authority was cancelled and the 

respondents are compelled to approach the Revenue Authorities for 

demarcating the boundaries and ultimately they have to approach 

the Hon’ble Gauhati High Court praying for direction to the Revenue 

Authority to demarcate  the said land and the Hon’ble Gauhati High 

Court vide order dated 11-11-2016 passed in WP(C) No.6624/2016 

was pleased to direct the Circle Officer, Tezpur Revenue Circle to 

look into the matter to do the needful for demarcation of the land in 

accordance with law and thereafter the Revenue Authority, after 

giving notice to all concerned and with the help of  police and in 

presence of the parties measured the land and demarcated the said 

land and submitted the report accordingly. After going through the 

report of Circle Officer, addressed to the Addl. Deputy 

Commissioner, Sonitpur, Tezpur  vide letter dated 12-1-2017 it 

reveals that out of the measured land of 2 katha,  19.5 lessas are 

used as road and the remaining 1 katha .5 (1/2) lessas of land were 

handed over to the petitioners  i.e. the respondents. Thereafter, the 

Chairman, Tezpur Development Authority, Sonitpur vide Memo 

No.TDA/BP/Alisinga Uriamguri 1518/16/157 dated 31-1-17 was 

pleased to pass an order that the previous No Objection Certificate 

issued to the respondent will continue for construction work. After 

going through all the documents, referred to in their respective 

pleading, I have found that Ld. Civil Judge,  Sonitpur, Tezpur has 

rightly held that although the plaintiff/petitioner is having a prima 

facie case, issuance of injunction will put the respondent in more 

inconvenience state than the appellants and non-issuance of 

injunction will not cause irreparable loss or injury to the 

appellant/plaintiffs. Materials on record prima facie reveals that the 

respondents are having lawful ownership in respect of 2 kathas of 

land out of which 19.5 lessars are used as a road and remaining           

1 katha .5 lessa are under the possession of the respondent and as 

such being identified by the competent Revenue Authority the 
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respondents have right to construct over the said land and 

accordingly they have obtained permission from the competent 

authority for construction. Under such circumstances, if the 

injunction is issued and if impugned order is set aside,  it will be the 

respondents, who will suffer irreparable loss and injuries as well as 

it will put the respondents in more inconvenient state than the 

appellants/plaintiffs.  

20.   I have gone through the referred decisions of the 

appellants and found that under the present facts and 

circumstances of the case, decision of the Hon’ble Gauhati High 

Court reported in (1983) 1 GLR (NOC) 2 is nothing but a 

principle of law. So far as the other referred decisions of the   

appellants side, the same are, in my humble opinion, not applicable 

in the present facts and circumstances of the case.  

21.                 On the other hand, I have also gone through the 

decisions, referred to by the respondents side, which provides 

guidelines of the Hon’ble Supreme Court as well as the Hon’ble 

Gauhati High Court for an appellate court in respect of an appeal 

against the use of discretionary power like injunction by the trial 

Court.  

22.        Upon consideration of the present facts as well as the 

law discussed in the referred decisions,  I have found that the Ld. 

Trial Court has rightly considered the facts of the parties and also 

considered the relevant documents relied on by them and upon 

consideration of all aspects, has rightly rejected the prayer of 

injunction.  

23.                     Under such circumstances, I deem it fit and proper that 

the impugned order needs no interference and accordingly this 

Appeal is dismissed on contest.  

 

24.    The parties shall bear their own cost.  
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25.     Record of Misc.(J) No.8/17 along with T.S. No.,4/17 and 

other connected records be returned to the Court of Ld. Civil Judge,   

Sonitpur, Tezpur.   

 

       26.               Given under my hand and seal of this court on this 14th  

day of June, 2017.  

 

 

                (D. Ullah) 

      Addl. District Judge, 

   Sonitpur::Tezpur. 

 

 

Dictated and corrected by me. 

 

 

 

                          (D. Ullah) 

            Addl District Judge, 

            Sonitpur::Tezpur.  

  

 

 

 

 

 

 

 

   

      

 

     

 


